
Page 1 of 13 

High Court Form No. (J) 2.
Heading of Judgment in Original Suit

District : Sonitpur.

In the Court of Munsiff No.1, Sonitpur.

Present :  Triza P Mazinder Baruah, AJS,
            Munsiff No.1, Sonitpur.

    T  he 19  th   day of May, 2022

TITLE SUIT CASE NO.  27 of 2020

Smti. Ananya Borthakur   Plaintiff
 Petitioner

versus

Sri Siddharth Sankar Saikia        Defendant
          Opposite party

This  suit/case  coming  on  for  final  hearing  on
20.04.2022 in the presence of –

Sri K. Bordoiloi ................ Advocate for the plaintiff; 

and

None ............................. Advocate for the defendant,

and having stood for consideration to this day, the
court delivered the following judgment-
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JUDGMENT

1. This is a suit for specific performance of contract for

sale of the suit land.

2. The plaintiff's case as set out in the plaint is given

briefly herein under :

Plaintiff’s case

3. That the defendant is the sole and absolute owner of

a plot of land measuring 02 kathas covered by dag no. 95

of periodic patta no. 80 situated at Niz-Goroimari, Mouza-

Goroimari  in  the  district  of  Sonitpur,  Assam  specifically

described in the schedule below.

That the plaintiff and the defendant have been well

acquainted with each other for a long period.

That  in  the  month  of  April,  2018,  the  defendant

stated  to  the  plaintiff  that  he  was  looking  for  intended

purchaser for selling the schedule plot of land as he was

going through some financial crunch time. Coming to know

about the same, the plaintiff expressed her willingness to

purchase the said plot of land. Accordingly, the defendant

gave a  photocopy of  Jamabandi  of  the schedule  plot  of

land  to  the  plaintiff.  The  plaintiff  was  satisfied  after

perusing the Jamabandi.
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That  on  21.04.2018,  the  plaintiff  arrived  at  the

resident of the defendant at Niz-Goroimari and during the

course  of  meeting  after  deliberation  the  price  of  the

schedule plot of land at Rs. 1,80,000/- (Rupees one lakh

and  eighty  thousand  only/-).  The  defendant  also  after

receipt of the said proposal agreed to sell the said property

to the plaintiff at the price of Rs. 1,80,000/- (Rupees one

lakh and eighty thousand only/-) and the said arrangement

was  not  reduced  into  writing  considering  their  existing

cordial relationship. The defendant verbally agreed to sell

the  said  land  to  the  plaintiff.  During  the  talk  one  Sri

Dipankar Borthakur and another Sri Debajit Bharadwaj was

also present and in their presence, the plaintiff  paid Rs.

1,50,000/- (Rupees one lakh fifty thousand only/-) upfront

as  part  payment  of  total  sale  consideration  of  Rs.

1,80,000/- (Rupees one lakh and eighty thousand only/-)

to the defendant. It was also agreed that defendant would

take  necessary  steps  for  seeking  permission  from  the

competent authority for sale of land to the plaintiff and the

defendant  would  incur  entire  expenditure  of  permission

and  other  costs  also  and  the  plaintiff  would  bear  the

expenses for registration of the sale deed and at the time

of the registration, the plaintiff would pay the balance sale

consideration  of  Rs.  30,000/-  (Rupees  thirty  thousand

only/-) to the defendant. That on the date of payment of

the  advance  consideration  amount,  the  defendant

delivered the possession of  the land to the plaintiff  and
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since then the said land is  under the occupation of  the

plaintiff.

That the defendant agreed to sell the property within

six  months  and  said  verbal  agreement  is  a  concluded

contract for sale and the plaintiff was ready to abide by the

conditions which were made between the parties without

fail.  That  on  06.05.2018,  the  defendant  went  to  the

resident  of  the  plaintiff  to  collect  some  documents

necessary for applying and procuring the sale permission

from  the  concerned  Govt.  Authorities.  Accordingly  the

plaintiff  put her signatures on the sale permission forms

and provided 4(four) copies of passport size photographs

and also handed over other documents like photo identity

card, Pan card etc.

That after that on being enquired by the plaintiff on

14.10.2018 the defendant then informed the plaintiff that

the process for obtaining the sale permission was already

initiated  and  it  was  underway.  The  plaintiff  found  no

reason to disbelieve the defendant.  The plaintiff  thought

that  after  obtaining  the  requisite  sale  permissions,  the

defendant  would  intimate  the  plaintiff  and  later  on  the

plaintiff  would  proceed  to  complete  the  process  of

registration of the sale deed in respect of the schedule plot

of land.
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That after the expiry of 6 (six) months, the plaintiff

had contacted the defendant to take the stock of the status

of  the  sale  permission  process.  The  defendant  then

assured the  plaintiff  that  the sale  permissions would  be

granted very shortly. The plaintiff  again in the month of

January,  2019  asked  the  defendants  whether  the  sale

permissions was granted, the defendant told the plaintiff

that  the  sale  permissions  is  yet  to  be  granted.  The

defendant  asked the  plaintiff  to  wait  till  the  end of  the

month of February, 2019. The plaintiff readily obliged. In

the month of March, 2019 enquired the defendant about

the reason for failing to obtain the sale permissions, the

defendants  could  not  provide  the  satisfactory  answer  to

the plaintiff. 

That after the defendant started to avoid the plaintiff

and stopped answering the phone calls of the the plaintiff.

The plaintiff was clueless about the whole approach of the

defendant regarding the sale of the schedule plot of land

to the plaintiff. The plaintiff was always ready to purchase

the suit property at a price which was mutually fixed by

both  the  parties.  In  pursuant  to  the  said  concluded

contract, the plaintiff had also paid Rs. 1,50,000/- (Rupees

one  lakh  fifty  thousand  only/-)  out  of  total  sale

consideration.  That  the  plaintiff  has  sufficient  financial

capacity to purchase the suit property. That the plaintiff on

no  occasion  violated  the  oral  agreement  for  sale  and
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performed her part of the aforesaid concluded contract and

it appears that the defendant has no intention to execute

the sale deed of the schedule land in favour of the plaintiff.

And not  only the defendant  has refused to sell  the suit

property  to  the  plaintiff  which  clearly  proved  that  the

defendant all along had bad intention to cheat the plaintiff

to which the defendant has no right to do so under law

and the  defendant  is  trying  to  achieve  a  wrongful  gain

against the plaintiff.

That after entering the concluded contract for sale of

the property, the defendant is legally bound to execute and

register the sale deed in favour of the plaintiff by accepting

the balance consideration amount of Rs. 30,000/- (Rupees

thirty thousand only/-) from the plaintiff under law. But the

defendant  willfully  refused  to  execute  the  sale  deed  in

favour of the plaintiff and the act of the defendant shows

that there is breach of said concluded oral contract dated

21.04.2018.

Summons were issued to the defendant but the de-

fendant failed to enter appearance and contest the suit.

Accordingly, vide order dated 31.03.2021 proceedings were

drawn exparte against the defendant.

4. The plaintiff in order to prove its case adduced the

evidence of three (3) numbers of witnesses.
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5. Heard the arguments advanced by the learned coun-

sel of the plaintiff.

6. Perused the case record.

7. The points for determination that has arisen in the in-

stant case are as follows:

Points for determination

I)  Whether the defendant on 21/04/2018 entered

into an oral agreement for sale of the suit land at

Rs.  1,80,000/-  (Rupees One lakh eighty thousand

only/-) and whether in pursuance of the said agree-

ment the plaintiff  paid an advance amount of  Rs.

1,50,000/-(Rupees one lakh fifty thousand only/-)

to  the  defendant  and  whereby  an  amount  of  Rs.

30,000/- (Rupees thirty thousand) only/-  remained

as  balance  consideration  amount  for  purchase  of

the suit  land ?

II) Whether the defendant refused to perform his

part  of  the  contract  and  whether  the  plaintiff  is

ready and willing to perform her part of the alleged

contract ?

III) Whether  the plaintiff is entitled to the decree

as prayed for ?   

8. My decision  on the above points  for  determination

along with reasons is given as under :
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Discussion, Decision and reasons therefore

Plaintiff Ananya Borthakur filed her evidence in affidavit as

P.W-1 reiterating the contentions in the pleading. Plaintiff

further adduced evidence of P.W-2 Debojit Bharadwaj and

P.W-3 Dipankar Borthakur. P.W-2 and P.W-3 reiterated the

contentions of the plaintiff. P.W-2 and P.W-3 further stated

that on 21.04.2018 during the oral agreement between the

plaintiff and the defendant, P.W-2 Debojit Bharadwaj who

is  the  husband  of  the  plaintiff  and  P.W-3  Dipankar

Borthakur were present at the scene. Plaintiff has failed to

exhibit any evidence in support of her contentions. Further,

plaintiff has not produced any evidence regarding payment

of advance consideration to the defendant. In the instant

case, the defendant has failed to file written statement and

has not rebutted the contentions of the plaintiff. However,

as rule of law, the plaintiff  has to establish her case on

merit and the plaintiff's case should stand on its own legs.

Plaintiff  cannot  take  the  advantage  of  the  defendant's

lapse and non rebuttal of the contentions of the plaintiff do

not by itself establish the case of the plaintiff. 

In Alka Bose Vs Parmatma Devi & Ors in CIVIL APPEAL

No(s). 6197 of 2000, The Hon'ble Supreme Court of India

observed as follows :

Section 10 of the Act provides all agreements are contracts

if they are made by the free consent by the parties compe-
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tent to contract, for a lawful consideration and with a law-

ful object, and are not expressly declared to be void under

the provisions of the Contract Act. The proviso to section

10 of the Act makes it clear that the section will not apply

to contracts which are required to be made in writing or in

the presence of witnesses or any law relating to registra-

tion of documents.

Thus, the aforesaid position of law specifies that if

the contract is  required to be made in writing or in the

presence of witnesses or any law relation to the registra-

tion of documents then in that event an oral agreement to

sell will not hold ground. Also, even an oral agreement has

to be supported with evidence in the form of series of offer

and counter offer or other modes of recognized communi-

cation.

As observed in Rangammal Vs. Kuppuswami and an-

other (2011) 12 SCC 220, burden of proof lies on the plain-

tiff to establish his right, title and interest to suit property.

Until that burden is discharged by plaintiff, the other party

cannot be required to prove its case.

Thus, in the instant case burden of proof is on the

plaintiff who is asserting her right, title and interest with

respect to the suit land. However, plaintiff has miserably

failed  to  proof  its  case  on  basis  of  material  on  record.
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Plaintiff  cannot  rely  and take advantage of  weakness  of

defendant to discharge the onus.

It is pertinent to mention section 101 of the Evidence Act,

1872:

Whoever desires any court  to give judgment as to

any legal right or liability dependent on the existence of

facts which he asserts, must prove that those facts exist.

When a person is bound to prove the existence of any fact,

it is said that the burden of proof lies on that person.

In  Rangammal  Vs.  Kuppuswami  and  another  (2011)  12

SCC 220 , The Hon'ble Supreme Court of India observed as

follows: 

“Thus,  the Evidence Act clearly  laid down that  the

burden of proving a fact always lies upon the person who

asserts it. Until such burden is discharged, the other party

is not required to be called upon to prove his case. The

court has to examine as to whether the person upon whom

the burden  lies  has  been  able  to  discharge his  burden.

Until he arrives at such conclusion, he cannot proceed on

the basis of weakness of the other party.”

Therefore, in view of the above discussion and legal

position stipulated in the Evidence Act,  it  is  clear in the

instant  matter  that  when  the  plaintiff  has  pleaded  for

specific performance of the agreement of sale, it is upon
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the  plaintiff  to  discharge  the  burden  that  the  said

agreement  for  sale  even  if  it  is  oral  was  executed  by

adducing adequate evidence in the form of communication

establishing  that  an  oral  agreement  happened  between

both the parties regarding sale of the suit land and that an

amount of Rs. 1,50,000/- (Rupees one lakh fifty thousand

only/-) was paid to the defendant and that the defendant

failed to render service as promised. Plaintiff has not been

able to prove her claim and assertion with respect to the

oral agreement or payment of advance consideration of Rs.

1,50,000/-  (Rupees  one  lakh  fifty  thousand  only/-).  It

would  be  erroneous to shift  the burden of  proof  to  the

defendant as it is a well settled principal of law that the

party who pleads has also to prove his case. 

The points for determination stands answered in the

negative against the plaintiff. Thus, in view of the above

discussion it is held that the plaintiff has not been able to

establish her pleadings and the suit is hereby dismissed. As

such the plaintiff is not entitled to any relief or decree as

prayed for.

      

  ORDER

9. In the light of the foregoing discussion, plaintiff’s suit

is dismissed.
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10. Prepare decree accordingly.

Given under my hand and the seal of this court on

this the 19th day of May, 2022 at Tezpur, Sonitpur.

          Smt. Triza P Mazinder Baruah
Munsiff No.1,

 Sonitpur, Tezpur.
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APPENDIX 

A. Plaintiff’s Witnesses:

1. P.W-1 : Smt. Ananya Borthakur.

2. P.W-2 : Debojit Bharadwaj.

3. P.W-3 : Dipankar Borthakur.

B. Defendant’s Witnesses: Nil

C. Plaintiff’s Exhibits: Nil

D. Defendant’s Exhibit : Nil.

     Smt. Triza P Mazinder Baruah
Munsiff No.1,

                                                Sonitpur, Tezpur.
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